


morale has improved; and 43 percent say job
performance has improved.

Avoiding legal roadblocks

Although drug tests are valuable components of
the employee screening process, some employ-
ers have been reluctant to require them because
of the complicated legal considerations which
govern their use. There is no doubt that suc-
cessful design and implementation of a drug-
screening program require careful attention to
many details. But legal roadblocks can be
avoided. Despite the fact that drug screening is
one of the most heavily litigated areas of the
law, companies should be aware that no state
knowingly denies the right of a business to
conduct pre-employment drug tests if the tests
are administered according to all applicable
regulations and standards. Because these regu-
lations and standards are changing, literally, by
the day, and vary considerably from state to
state, a Nebraska attorney who writes on em-
ployment law cautions that it is imperative for
any employer considering the use of drug and
alcohol screening to survey state and federal
law to determine what requirements are appli-
cable and to abide scrupulously by these re-
quirements. While invasion of privacy is by far
the most common claim against employers
arising out of drug testing, courts have found
that a properly tailored screening program does
not constitute an invasion of privacy. Several
types of drug screening are practiced: pre-
employment; for-cause testing based on reason-
able suspicion; rehabilitation testing as part of a
follow-up to treatment; testing as part of a rou-
tine physical examination; and random testing.
Of these, pre-employment and for-cause testing
have been upheld most often.

Building an effective drug-testing program

Once legal requirements have been satisfied,
use the following general guidelines to build an
effective program.

¢ Establish a clear company policy, put it in
writing, and make it available to all appli-
cants and employees. Drug testing should be
part of a more extensive screening program
designed generally to prevent the employment
of undesirable applicants and specifically to
prevent the use of drugs in the workplace.
The company’s message should be direct and
unequivocal: This is a drug-free company.
You cannot work here unless you are drug
free. If you use drugs, don’t apply.

® Base policy and practice on up-to-date laws.
What is legal today may not be legal tomorrow.
Be certain that all tests and methods of test-
ing comply with current laws and regulations.

* Maintain confidentiality of records. Test re-
sults should be available only to those with a
need to know. Where applicable, company
practice must conform to specific state stat-
utes which may regulate access to confiden-
tial information.

* Always use consent forms. Ask potential em-
ployees to consent in writing both to taking
the test and to the company’s appropriate use
of the results, and ensure that consent forms
comply with all applicable laws.

¢ Use a reputable drug-testing laboratory. In-
vestigate the company’s track record: speak
with its clientele, and review its test-validation
and test-result accuracy record. Find out if
the company’s tests have been the subject of
litigation and whether testing methodology
has been sustained, and ask the company to
agreé to provide expert witnesses should its
tests become a focus of court action.

¢ In addition, Chicago-based Bensinger Du Pont
& Associates, a private management consult-
ing firm concerned with the issue of drugs in
the workplace, recommends that companies
educate their employees about the hazards of
alcohol and drugs, and train supervisors and
managers to recognize the warning signs and
symptoms of substance abuse.
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Clearly, drug testing is an excellent aid for help-
ing to maintain a workforce free of substance
abuse problems. Whether your company em-
ploys proprietary or contract personnel, ensure
that you receive maximum benefit from drug
tests by insisting that the following specific
safeguards be built into the testing procedure.

® Ensure that all new employees are tested. Test-
ing some but not all employees virtually guaran-
tees that some employees with substance
abuse problems will slip through the cracks.

® Be certain that drug tests are administered
and interpreted by NIDA-approved labora-
tories. A testing company may operate 20 or
30 laboratories, but only a few of these
actually may be approved by NIDA.

® Require the testing laboratory to guarantee its
chain of custody. Because specimen collection
is the most vulnerable part of any drug-testing
program, the testing company must be able to
document the identity of the technician who
handled the sample at each step in the pro-
cess. In the event that drug test results are
challenged, the testing laboratory must be
able to demonstrate that no adulteration of or
tampering with the sample has occurred; that
no unauthorized access to the sample was
possible; that the specimen was handled in a
secure manner; and that the specimen belongs
to the individual whose name is on the label.

¢ In accord with local, state, and federal regu-
lations, require laboratories to screen for a
comprehensive panel of 10 drugs rather than
for the minimum panel of five drugs. The
10-drug panel is designed to detect the pres-
ence of both illegal drugs and prescription
drugs. An employee or applicant may not
be abusing cocaine or marijuana, but rou-
tinely may be overmedicating himself or
herself with substances that are legal but
equally harmful when abused and which
may not have been prescribed by an ac-
credited physician.

e Ensure that positive results are verified by the
most reliable confirmation-testing methodology.
Because positive results on a drug screen can
affect materially the course of a person’s life,
the process used to secure and interpret these
results must be totally dependable. To date, the
most reliable, state-of-the-art technology for
confirming presumptive positives is by means
of gas chromatography/mass spectrometry.

Drug testing has come of age. As one part of a
comprehensive drug prevention program, its benefits
to corporate America are well documented. lts im-
portance to the securiry services industry cannot be
overemphasized. In an industry charged with the
protection of lives and valuable property, the cre-
dentials of those who provide the protection must be
above reproach. 1o help their companies receive the
best protection available, securiry directors must
ensure that pre-employment and for-cause drug tests
be administered to appropriate employees according
to the guidelines cited above. It has long been de-
sirable for business to eliminate substance abuse
from its premises, it is now within the power of
business to begin to do so.

*Editor’s note: Guardsmark routinely requires drug
tests of all applicants for employment. Guardsmark’s
drug tests are performed by NIDA-approved labora-
tories, using 10-panel drug screens. Although drug
tests of security industry applicants may average up
to 20 percent positive, Guardsmark’s cumulative
average for positive drug-test results is 3.7 percent.
This low rate is a product of Guardsmark’s rigorous
screening process which eliminates many drug users
before drug tests are administered.
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